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BOARD MEETING MINUTES
April 10, 2019

1. CALL TO ORDER/ROLL CALL (00:25)
Directors Present: Covington, Gabriel, Hill, Thorpe
Directors Absent: Prather

2. PLEDGE OF ALLEGIANCE (00:51)

3. ANNOUNCEMENTS (01:15)

Chief Craig-no PA system at meeting tonight.

4. PUBLIC COMMUNICATIONS (01:53)

Speakers:
Sue Pricco

Ron Ardissone
5. CONFIRMATION OF THE AGENDA (8:44)

None.

6. BOARD CORRESPONDENCE (8:55)
One letter-Anton Jungherr withdrawal of application for Measure O Oversight Committee
7. CONSENT CALENDAR (09:10)

Director Hill makes motion to approve March 13, 2019 meeting minutes with edits, seconded by
Director Covington. Motion passes 4 ayes, 1 absent.

8. EMPLOYEE SERVICE AWARDS (12:44)

9. PUBLIC HEARING (17:10)

A. Public hearing to consider an increase to the Measure O Parcel Tax based on March
2019 CPI and approve Resolution 2019-06, Adopting Increase in Measure O Parcel Tax.



Public Comment:
Sue Pricco
Jerry Short
Paul Freese

Director Hill made a motion to approve Resolution 2019-06, adopting increase in Measure O Parcel
Tax, seconded by Director Covington. Motion passed 4-1, 1 absent.

ROLL CALL VOTE:
Covington-Yes
Gabriel-No

Hill-Yes

Thorpe-Yes
Prather-Absent

10. MEASURE O OVERSIGHT COMMITTEE (50:18)

11.

Speaker:
Paul Freese

DEVELOPER IMPACT FEES (1:02:49)

A. Resolution 2019-07 Acknowledging the Fire Facilities Impact Fee Update Study

Speakers:
Sue Pricco

Director Covington made a motion to approve Resolution 2019-07, Acknowledging the Fire
Facilities Impact Fee Update Study; seconded by Director Hill. Motion passed 4-0, 1 absent.

ROLL CALL VOTE:
Covington-Yes
Gabriel-Yes

Hill-Yes

Thorpe-Yes
Prather-Absent

12. FIRE CHIEF REPORT (13:58)

13. STAFF REPORTS (22:43)

None.

14. BOARD MEMBER REPORTS



15. AD HOC BOARD COMMITTEE REPORTS (24:12)

Live broadcast-none.

Reserve Program-none.

Proposition 172-none.

Budget—met with Chief; plan on report out at next meeting.

COw>

16. LOCAL 1230 CORRESPONDENCE (27:17)
Jerry Short commented on Measure O.
17. REQUESTS FOR FUTURE AGENDA ITEMS
18. ADJOURNMENT (32:26)
Meeting adjourned at 8:47 p.m.

Audio from this board meeting can be heard at www.rhfd.org:
Number in parenthesis is time stamp on audio where agenda item begins.

Board Secretary



Rodeo Hercules Fire Protection District
Transaction List by Date

April 2019
Date Name Memo Account Amount
04/01/2019 American Messaging April 2019 2110 - COMMUNICATIONS 26.03
04/01/2019 FASIS Fourth Quarter 1070 - WORKERS COMPENSATION INS 62,929.00
04/01/2019 American River Benefit Administrators May 2019 1060 - EMPLOYEE GROUP INSURANCE 565.44
04/01/2019 Municipal Resource Group Jan-March 2019 2310-02 - FINANCIAL CONSULTING 6,750.00
04/01/2019 Republic Services Station 76-April 2019 2120 - UTILITIES 127.97
04/01/2019 Republic Services Station 75-April 2019 2120 - UTILITIES 44.49
04/01/2019 RICOH USA, inc. Copies 2250 - RENTS & LEASES -EQUIPMENT 403.77
04/02/2019 EAST BAY MUNICIPAL UTILITY DIS Station 75-01/23-03/25 2120 - UTILITIES 155.06
04/02/2019 EAST BAY MUNICIPAL UTILITY DIS 01/23-03/25 Station 75 2120 - UTILITIES 263.11
04/02/2019 amazon Batteries 2130 - SMALL TOOLS & EQUIPMENT 20.65
04/02/2019 amazon Batteries 2100 - OFFICE EXPENSE 0.00
04/02/2019  The Office City Copy Paper 2100 - OFFICE EXPENSE 105.42
04/03/2019 Contra Costa County Auditor-Controller 3rd Quarter Auditor Fee 2310-04 - COUNTY-AUDITOR CONTROLLER 1,805.50
04/04/2019 Marriott Meeting with East Contra Costa Fire Chief at FDAC 2303 - OTHER TRAVEL EMPLOYEES 51.60
04/08/2019 Payroll March 2019 1011 - PERMANENT SALARIES 213,599.65
04/08/2019 Payroll March 2019 1001 - HOLIDAY PAY 12,525.17
04/08/2019 Payroll March 2019 1013 - TEMPORARY SALARIES 4,508.00
04/08/2019 Payroll March 2019 1014 - OVERTIME 40,672.41
04/08/2019 Payroll March 2019 2160 - CLOTHING & PERSONAL SUPPL 1,100.00
04/08/2019 Payroll March 2019 1042 - F.I.C.A. 3,581.34
04/08/2019 Payroll March 2019 1044-01 - RETIREMENT-Normal 38,802.32
04/08/2019 Payroll March 2019 1063 - UNEMPLOYMENT INSURANCE 133.13
04/08/2019 FedEx Lamination 2100 - OFFICE EXPENSE 68.46
04/09/2019 Phil's Diesel Clinic AC Repair and Recharge E376 2271 - CENTRAL GARAGE REPAIRS 3,669.49
04/09/2019 EAST BAY MUNICIPAL UTILITY DIS Station 76-01/30-04/03 2120 - UTILITIES 276.16
04/09/2019 EAST BAY MUNICIPAL UTILITY DIS Station 76-01/30-04/03 2120 - UTILITIES 542.49
04/10/2019 VERIZON WIRELESS 03/11-04/10 2110 - COMMUNICATIONS 19.06
04/11/2019 J. W. Enterprises April Service 2281 - MAINTENANCE-BLDGS AND GROUNDS 359.00
04/11/2019 KEL-AIRE February Maintenance 2281 - MAINTENANCE-BLDGS AND GROUNDS 354.82
04/12/2019 Allstar Fire Equipment FireAde Foam 2474 - FIRE FIGHTING SUPPLIES 913.50
04/12/2019 Entenmann-Rovin Co. Retiree Badge 2479 - OTHER SPECIAL DEPARTMENTAL EXP 122.20
04/15/2019 Kaiser Reimb. May 2019-Premium Reimbursement 1060 - EMPLOYEE GROUP INSURANCE -133.30
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04/15/2019
04/15/2019
04/15/2019
04/15/2019
04/15/2019
04/15/2019
04/16/2019
04/17/2019
04/17/2019
04/17/2019
04/18/2019
04/18/2019
04/19/2019
04/21/2019
04/25/2019
04/26/2019
04/30/2019
04/30/2019
04/30/2019
04/30/2019

BAY ALARM COMPANY

BAY ALARM COMPANY

P.G. & E.

P.G. &E.

Calpers Public Employees Retir
Calpers Public Employees Retir
Fastrak

Avery Associates

Meyers Nave

Meyers Nave

Avery Associates

P.G. &E.

Health Care Dental

VERIZON WIRELESS

P.G. & E.

Sprint

Mark Pedroia

4850 Reimbursement

Kaiser Reimb.

Kaiser Reimb.

Rodeo Hercules Fire Protection District
Transaction List by Date

April 2019

Late Charge

Late Charge

Station 76-3/12-04/10
Station 75-03/13-04/11
May 2019

May 2019

Fastrak

Fire Chief Search
General-Fees March 2019
Travel-Costs March 2019
Fire Chief Search expenses
Station 75-03/14-04/12
May 2019

03/22-04/21

Station 75-03/26-04/24
03/23-04/24

April 2019

4850 Reimbursement
Kaiser Reimb.

Kaiser Reimb.

2120 -
2120 -
2120 -
2120 -
1060 -
1061 -
2303 -

UTILITIES

UTILITIES

UTILITIES

UTILITIES

EMPLOYEE GROUP INSURANCE
RETIREE HEALTH INSURANCE
OTHER TRAVEL EMPLOYEES

2310-03 - TEMPORARY CONSULTING SERVICES
2310-00 - LEGAL SERVICES-GENERAL
2310-00 - LEGAL SERVICES-GENERAL
2310-03 - TEMPORARY CONSULTING SERVICES

2120 -
1060 -
2110 -
2120 -
2110 -

UTILITIES

EMPLOYEE GROUP INSURANCE
COMMUNICATIONS

UTILITIES

COMMUNICATIONS

2310-07 - FIRE INSPECTIONS SERVICES

1011 -
1060 -
1060 -

PERMANENT SALARIES
EMPLOYEE GROUP INSURANCE
EMPLOYEE GROUP INSURANCE

3.60

5.42
114.53
19.71
36,396.00
23,407.64
80.00
5,500.00
7,791.00
73.08
1,830.46
20.78
2,925.15
333.81
66.54
329.73
621.37
-2,430.54
-33.20
-540.00
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RODEO-HERCULES FIRE PROTECTION DISTRICT

MEMORANDUM
Date: May 8, 2019
To: Board of Directors
From: Bryan Craig, Fire Chief
Subject: Service Agreement with Municipal Resource Group LLC to provide

professional assistance

RECOMMENDATION

Adopt a Resolution authorizing the Fire Chief to execute an engagement letter with Municipal
Resource Group LLC to provide additional professional assistance to the District Staff in
preparation of Rodeo Hercules Fire District 2019/20 budget for an amount not to exceed
$14,000.

DISCUSSION

The Rodeo Hercules Fire District staff prepares the District’s annual budget through a process
developed and implemented in 2017 by MRG. The process includes preparation of a number of
essential budget models for personnel, equipment, revenues and expenditures and vehicle
replacement as well as a five-year revenue and expenditure projection. The process includes
review of these models by a Board Subcommittee and presentation to the Board in one or more
work sessions. Incorporating input from the Subcommittee and Board, staff consolidates the
budget materials, creates the budget narrative document and presents the final recommended
budget to the Board.

The normal budget process generally begins following the Board’s mid-year budget update and
extends into August when the final budget is adopted. Although the District’s budget is based
on a typical July 1-June 30 fiscal year, state law governing special districts provides for an
automatic extension of the expiring budget for the period July 1 through September 30th to
accommodate districts which depend on information from other agencies in order to adopt a
fully accurate budget.

The District followed this schedule during the current fiscal year and adopted its 2018/19 budget
in August 2018. . Staff is working diligently to have a draft budget ready to present to the
budget ad hoc committee by May 30, 2019, in order to adopt a preliminary budget by June 30,
2019. The State imposed deadline for final budget adoption is September 30, 20109.
Development of the 2019/20 fiscal year budget began on May 1 and is projected to be complete
in September, prior to the State imposed deadline for adoption.



Staff believes it is in the District’s best interest to hire Municipal Resource Group to assist with
budget development and provide the best quality and most cost-effective professional work.
MRG created the original budget models and Mr. Demeku-Ousman is quite familiar with the
District’s finances. Their proposal for development of the fiscal year 2019/20 budget is
attached. The specific tasks Mr. Demeku-Ousman will perform are described in the proposal.

FISCAL IMPACT

As the Board is aware, the District allocated $40,000 in the 2017/18 budget for financial
assistance and oversight by Municipal Resource Group for accounting, reconciliation, audit and
budget preparation assistance. Unfortunately, that support was reduced by 50%, to $20,000, for
the 2018/19 budget year, which has severely impacted our capacity to prepare the budget for the
upcoming year.

To address this issue and ensure the District is able to prepare an accurate and complete budget
in compliance with the standards set by the Board before the State imposed deadline, 1 am
recommending the Board approve the attached proposal from MRG. This proposal will bring
total assistance in the 2018/19 fiscal year to $34,000.

The proposal will not fully restore the level of fiscal support provided in the prior fiscal year but
will be sufficient to and ensure staff is able to complete the budget preparation and presentation
in an accurate and timely manner. Mr. Getachew Demeku-Ousman will be the consultant
assigned to this activity. He is currently assisting the District with its financial matters and is
fully versed in the budget preparation process.

The District’s budget for professional services in 2018/19 is $346,368. As of May 3, 2019, the
District has spent $267,845.91, of this amount, leaving $78,522.09 for this $14,000
recommendation. Thus, the current budget is sufficient for this contract extension and no budget
increase is required.

ATTACHMENTS
Resolution 2019-08

MRG Proposal to Provide Budget Preparation, Analysis and Presentation Assistance for the
Rodeo Hercules Fire District in an amount not to exceed $14,000.



May 3, 2019

Bryan Craig, Fire Chief
Rodeo Hercules Fire District
1680 Refugio Valley Road
Hercules, CA 94547

RE: Proposal to provide professional assistance to the District Staff in preparation of the
Rodeo Hercules Fire District’s 2019/20 Budget

Dear Chief Craig,

As we discussed, enclosed is a proposal to assist the District in preparing, analyzing and
presenting the 2019/20 District Budget.

This proposal provides a maximum of 100 hours assistance by Getachew Demeku-Ousman for
the five month period May through September 2019. The specific tasks Mr. Demeku-Ousman

will perform are contained in the attached proposal.

We hope this proposal will meet the District’s needs during this important budget preparation
process. If you have any questions, please contact me.

Sincerely,

Mike Oliver, President
Municipal Resource Group

675 Hartz Ave, Suite 300, Danville, CA 94526 925.314.3889 www.mrg-solutions.com



Rodeo Hercules Fire District

Proposal to Provide Budget Preparation, Analysis and
Presentation Assistance for the Rodeo Hercules Fire District

Municipal Resource Group
May 3, 2019

i



Work Scope to Provide Budget Preparation and Presentation Materials for the District

A. PROJECT OVERVIEW

The Rodeo Hercules Fire District (RHFD) requested Municipal Resource Group (MRG) submit a
proposal to provide focused assistance to District staff in preparation of the 2019-2020 Budget.

B. WORK SCOPE

Assistance with the review and preparation of the following key budget elements:
e Payroll model
e Confirmation of CCERA rate determinations
e Development of current year revenue & expenditure projections
e Review and compilation of Program Manager requests
e Preparation of the District’s vehicle replacement program spreadsheet
e Development of the District’s five-year revenue & expenditure
e Analysis and compilation of the professional services summary
e Initial development of the budget document
e Analysis and confirmation of the County’s 2019/20 pass through and status

Attendance at budget related meetings with Staff, the Board Subcommittee and attendance
and District Board budget work session and meeting

e Attend Board Finance Subcommittee meetings

e Attend staff budget meetings

e Attend Board budget work session and budget meeting

C. PROIJECT TIMING

Municipal Resource Group is available to begin the engagement upon contract approval and
notice to proceed. The project will continue through adoption of the Districts 2019-20 budget.

D. PROJECT PERSONNEL

The consultant assigned to this project is Getachew Demeku-Ousman. Mr. Demeku-Ousman is
currently providing similar assistance to the District and is very familiar with the District’s
budget model and process. Mr. Demeku-Ousman’s biography is attached to this proposal.

E. PROJECT BUDGET
The Work Scope includes 100 hours of assistance by Mr. Demeku-Ousman during the months of

May-September 2019. Mr. Demeku-Ousman’s hourly rate is $140; the work provided under
this proposal will not exceed $14,000.



Work Scope to Provide Budget Preparation and Presentation Materials for the District

Consultant Services are invoiced on an hourly basis according to staff hourly rates.
Reimbursable expenses are invoiced at actual cost, including round-trip mileage at IRS rates.
Invoices are processed monthly.



Work Scope to Provide Budget Preparation and Presentation Materials for the District

Getachew Demeku-Ousman - Finance and Management Services

Getachew Demeku provides advice and counseling to local government agencies
in the areas of Finance and Management services. Getachew has over 20 years of
experience in accounting, budgeting and financial management.

During the past ten years, Getachew has acted as an independent consultant
providing services to municipalities in the Bay Area. He assists agencies in the
development, implementation and management of accounting policies and
procedures. Getachew has often assisted clients in internal audits, management
of complex projects and advising Managing Directors and Finance Directors on
financial matters.

Getachew has served as Interim Finance Director and Finance Consultant for City Hercules, Finance
Consultant for City of Richmond and Richmond Housing Authority, Senior Budget Analyst for Berkeley
Unified School District, and Senior Management Analyst for the City of Lathrop. He has also accumulated
several years of experience in managerial positions in Fortune 500 companies such as Baxter Healthcare
Corporation (Novcor) Ameritech Corporation and Sims Metal America.

In addition to his significant practical experience with major clients, Getachew has been an Accounting
and Finance Instructor at University of Phoenix. Getachew earned double-major undergraduate degrees
in Economics and Commerce from the University of Toronto, and an MBA from the University of Phoenix,
specializing in Business Administration.



RESOLUTION 2019-08

A RESOLUTION AUTHORIZING EXECUTION OF PROFESSIONAL
SERVICES AGREEMENT FOR A FINANCIAL
CONSULTANT/MUNICIPAL RESOURCES GROUP

WHEREAS, the Rodeo Hercules Fire District is an Independent Special District, and as
such, may exercise any power and perform any function pertaining to its government and affairs;
and

WHEREAS, the subject matter of this resolution pertains to the government and affairs of
the District and its residents; and

WHEREAS, the District has determined that it is necessary to obtain the services of a
financial services to assist with budget preparation activities for an amount not to accede $14,000;
and

WHEREAS, the District has determined the proposal provided by Municipal Resources
Group meets the District’s needs for professional services for a financial consultant.

NOW THEREFORE, BE IT RESOLVED by the Board of Directors of the Rodeo-
Hercules Fire Protection District, that the Fire Chief is authorized to sign and the Board Clerk is
authorized to attest to an agreement between the Rodeo Hercules Fire Protection District and
Municipal Resources Group, as attached hereto and made a part thereof.

IF ANY PART OF THE RESOLUTION OR ANY ATTACHMENTS TO IT are for any
reason determined to be invalid or unconstitutional, such determination shall not affect the validity
of the remaining portions of this Resolution or its attachments, and the Board hereby declares that
it would have adopted this Resolution, and each section, sub-section, sentence, clause, and phrase
hereof, irrespective of any one or more sections, sub-sections, sentences, clauses or phrases being
declared invalid or unconstitutional.

PASSED AND ADOPTED THIS 8" day of May 2019, by the following vote:

AYES:
NOES:
ABSENT:
ABSTENSIONS:
BOARD OF DIRECTORS OF THE
RODEO HERCULES FIRE PROTECTION DISTRICT

By:

Chairman of the Rodeo-Hercules Fire Protection District
Attest:

Clerk of the Board of the Rodeo Hercules Fire Protection
District



RODEO-HERCULES FIRE PROTECTION DISTRICT

MEMORANDUM
TO: Board of Directors, RODEO HERCULES FIRE DISTRICT
FROM: Bryan Craig, Fire Chief
DATE: May 8, 2019
RE: Fire Facilities Impact Fees
BACKGROUND:

The Fire District has been collecting Fire Facilities Fees since 1986, in accordance with
Government Code 66006. The District periodically updates those fees dependent upon the
burden placed on the District from current or pending new development. Recognizing this type
of need, Willdan Financial Services was contracted by the Fire District to conduct a Fire
Facilities Fee study, and subsequent Engineer’s Report based on this study. An Engineer’s
report provides the analysis and bases for the Fire Facilities Impact Fees.

RECITALS:

The Mitigation Fee Act is contained in the Government code Section 66000, and states that cities
hold the legal authority to impose fees on behalf of the Districts within their city limits. In
unincorporated areas, the County Board of Supervisors holds the authority to impose impact
fees. Both of these entities collect these fees on behalf of the Fire District.

After adoption of Board Resolution 2018-01, and after proper legal notification by the City of
Hercules, a presentation was made during the regularly scheduled Hercules City Council meeting
on May 22, 2018. The City Council disagreed with the finding in the engineers report presented
by Willdan and rejected the Districts Resolution.

Subsequently, District staff and representatives from Willdan Financial worked with the City of
Hercules Staff to create a document that would be well received by the City Council and updated
Resolution 2018-01 to reflect those changes.

During the regularly scheduled Hercules City Council meeting on April 23, 2019, the District
presented the updated Engineer’s Report reflecting the changes requested by the City of
Hercules. Although the City Council accepted those changes, the Council voted unanimously to
reduce our fees by 20% or to 80% of the total value for all fees with the exception of Hotel
Rooms and Accessory Dwelling Units that would remain whole.



Discussion:

- legal role and authority of the city

- financial impact on services and planning for same going forward

- impact on county Development Impact Fees

- relationship with city of Hercules and what, if anything, we want to do about it
- courses of action relative to the issues they raised

- are we going to explain the impacts to our citizens

Conclusion:
Board of Directors provides direction to staff on the listed discussion items.

Attachment: A short overview of Development Impact Fees.



City Aftorneys Department
League of California Cities
Continuing Education Seminar
February 27, 2003

A SHORT OVERVIEW OF
DEVELOPMENT IMPACT FEES




A SHORT OVERVIEW OF DEVELOPMENT IMPACT FEES

By:
PETER N. BROWN, CITY ATTORNEY, CITY OF CARPINTERIA
GrRAHAM LyYONS, DEPUTY CITY ATTORNEY, CITY OF CARPINTERIA

CITY ATTORNEYS DEPARTMENT
LEAGUE OF CALIFORNIA CITIES
2003 CONTINUING EDUCATION PROGRAM
FEBRUARY 27,2003

L DEFINITION OF DEVELOPMENT IMPACT FEE

A development impact fee is a monetary exaction other than a tax or special assessment
that is charged by a local governmental agency to an applicant in connection with ap-
proval of a development project for the purpose of defraying all or a portion of the cost of
public facilities related to the development project. (Gov. Code § 66000(b).) The legal
requirements for enactment of development impact fee program are set forth in Govern-
ment Code §§ 66000-66025 (the "Mitigation Fee Act™), the bulk of which were adopted
as 1987°s AB 1600 and thus are commonly referred to as “AB 1600 requirements.” A
development impact fee is not a tax or special assessment; by its definition, a fee is vol-
uniary and must be reasonably related to the cost of the service provided by the local
agency. If a development impact fee does not relate to the imipact created by develop-
ment or exceeds the reasonable cost of providing the public service, then the fee may be
declared a special tax and must then be subject to a two-thirds voter approval. (Cal.
Const., Art. XIIT A, § 4.)

Practice Pointer; Both the political and legal implications of having a development impact fee de-
clared to be a special tax can be exceedingly grim. The best defense against such an outcome is
careful construction of the development impact fee program and scrupulous attention to substan-
tive and procedural requirements of the Mitigation Fee Act. The Cily Attorney must play an active
role in this process.

IL PUBLIC AGENCY’S AUTHORITY TO IMPOSE DEVELOPMENT IM-
PACT FEES

The power to exact development impact fees arises from the city’s police power to pro-
tect the public health, safety and welfare. (Cal. Const,, Art. X1, § 7.) The police power
allows a city to act in the interest of its citizenry and to enact and enforce ordinances and
regulations that are not in conflict with staie law. Charter cities have the additional
power to regulate by virtue of their plenary authority with respect to municipal affairs.
(Cal. Const., Art. X1, § 5.)

SB 322494 v4:000009.0001



A, A TRUNCATED HISTORY OF CITIES' AUTHORITY TO EXACT DEVELOPMENT IM-
PACT FEES.

While the California Mitigation Fee Act was-enacted in 1987, local governmental agen-
cies had been collecting impact fees for many years. Tmpact fees, originally called
exactions, were first adopted in the 1920s by cities seeking new infrastructure financing
alternatives. (Practical Issues in Adopting Local Impact Fees, Jerry Kolo and Todd J.
Dicker, excerpt from State and Local Gevernment Review, Vol. 25, no. 3 (Fall 1993);
197-206). In 1949, California courts first adopled the “reasonable relationship™ test be-
tween a project's conditions of approval and development impacts. (See Ayers v. City of
Los Angeles, 207 P.2d 1 (1949).) This original pronouncement of the test required that an
exaction by a local agency be reasonably related to the development project's impact on
the need for public infrastructure. The concept of exactions expanded in the 1960s with
the enactment of the Quimby Act, which authorized either the dedication of land or pay-
ment of in-lieu fees for development of parks. (Gov. Code § 66477, see also Guide to
California Planning, 2nd Ed., William Fulton, p. 181.)

In the 1970s, California courts and the California Attorney General affirmed cities® abil-
ity to exact from new development both the dedication of land and the payment of funds.
In Associated Homebuilders, Inc. v. City of Walnut Creek, the California Supreme Court
upheld the imposition of development impact fees to mitigate indirect impacts created by
new development. (4 Cal.3d 633 (1971).) In 1976, the California Attorney General is-
sued an opinion affirming a city's authority to impose an exaction provided it furthers
implementation of the city’s general plan and bears at least an indirect relationship to the
impacts created by the proposed development. (59 Ops.Cal. Atty.Gen, 129 (1976).)

The modern law of exactions was established beginning in the late 1980s.

1. Nollan v. California Coastal Cormmission and the Enactment of the
Mitigation Fee Act.

In 1987, the U.S. Supreme Court decided Nollan v. California Coastal Commission, 483
U.S. 825 (1987). As most every land use lawyer now knows, the Nollans proposed con-
struction of a two-story home within the same footprint as their existing one-story
beachfront house. As a condition of issuing a coastal development permit, the Coastal
Commission required that the Nollans grant a public access easement across the beach in
front of their house. The Nollans successfully argued, and the U. 8. Supreme Court held,
that the exaction (the grant of public easement) was not related to the impact created by
the development (increased building height). Proof of such an "essential nexus" was re-
quired if exaction was to be lawful. The Supreme Court, however, did not specify how
close the nexus must be.

With the passage of Proposition 13 in 1978 and the declise in local government revenues,
local government increasingly relied on impact fees in order to mitigate the impacts cre-
ated by new development. In response, developers lobbied the State Legislature to curtail
the growing use of impact fees. In response, the Legislature passed AB 1600, the Cali-
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fornia Mitigation Fee Act, which codified many of the principles laid out in Nollan and
established a statewide procedure (discussed below) for exacting certain fees from devel-
opment projects.

2. Dolan v, City of Tigard

The U.S. Supreme Court revisited the question of exactions in the Dolan case. (Dolan v.
City of Tigard, 512 U.8. 319 (1994). In this case, Dolan applied to the city for an expan-
sion of her downtown hardware store, which was located on a flood plain. The city
sought to condition approval of her project on the dedication to the city of a bike path and
a greenway along a stream that bounded her property. The Supreme Court laid down a
more refined test for the exaction of real property, ruling that in order for the government
to require project-specific exactions, the government must demonstrate that (i) an essen-
tial nexus exists between the legitimate state interest and the exaction imposed by the city
(as Noflan had held), and (ii) the nature of the exaction must be “roughly proportional” to
the impact the project is creating. The Dolan court found that, while the city had demon-
strated the required essential nexus, the exactions involved were not roughly proportional
to the project's impacts. The court noted that it was dealing with an ad hoc quasi-
adjudicative, rather than legislative, decision by the city.

The Dolan case concerned physical exactions, and is significant chiefly in that context.
For a good summary of Dolan's applicability for contemporary permit conditions that in-
volve exaction of real property, see Curtin's California Land Use and Planning Law
(2002), page 271.

3. Ehwlich v. City of Culver City

When the Dolan decision came down, a California appellate court had just ruled on an
impact fee case involving a recreation fee and a public art fee. Unlike Dolan, Ehrlich v.
City of Culver Cily involved the payment of money, not the exaction of real property. (12
Cal.App.4™ 854 (1996).) After deciding Dolan, the Supreme Court vacated the Califor-
nia appellate court’s ruling in Ehrlich and remanded it for reconsideration in light of
Dolan.

Ehrlich purchased a 2.4-acre parcel and developed a private tennis club. The parcel was
zoned for commercial uses, which included use as a sports facility. Afier a few years, the
tennis club failed. Ehrlich applied to the city for approvals to fear down the facility and
to construct thirty townhouses, which would require a rezoning of the property and a gen-
eral plan amendment. The city ultimately conditioned approval of Ehrlich’s project on
the payment of a $280,000 recreation facilities mitigation fee for the loss of the tennis
courts and a $33,200 “art in public places” fee. The art in public places fee had been en-
acted legislatively pursnant to AB 1600, but the fee for recreational facilities was
imposed on an ad hoc basis, purportedly to address the specific impacts of Ehrlich's pro-
posal.

81 322494 v4:000009.0001



In deciding the case, the California Supreme Court {aid out a new test to address the law-
fulhess of exactions. First, the cowt clarified that the same legal standard applies
whether the exaction is in the form of a land dedication, a monetary fee, or the required
construction of certain public facilities. Second, an exaction imposed pursuant to an or-
dinance or rule of general applicability is constitutionally permissible unless the
landowner meets his or her burden of proving that the exaction sither does not substan-
tially advance a legitimate governmental purpose or deprives the landowner of any
economically viable use of the land. Third, an exaction imposed on a specific develop-
ment, whether in the form of dedication of property or payment of fees in an ad hoc way
rather than via legislation, is subject to the Nollan/Dolan “essential nexus™ and “rough
proportionality” standards. To meet this test, the government must show that (1) the ex-
action is directly related to the impacts of the development giving rise to the exaction,
and (2) the nature of the exaction is roughly proportional to the impacts of the project.

Because the $280,000 recreation fee was specific to Ehalich’s project, and not imposed

uniformly upon all developets, the court applied the Nollan/Dolan test. The court held -

the city met the "essential nexus" portion of the Nollan/Dolan test in that it had estab-
lished that the development of townhouses would result in the loss of recreational
facilities. Thus, the city had demonsirated a potential basis for a connection between a
social need generated by the project and the recreation fee imposed by the city, (Ehrlich,
supra, at 879.) However, the city failed to demonsirate a rough proportionality between
the impact created and the fee imposed. The court found the record "devoid" of any find-
ings related specifically to support the required fit between the amount of the recreation
fee and the loss of a parcel zoned for recreational use. (Id.) Without such project-specific
findings, the city's imposition of the recreational fee failed to meet the "rough proportion-
ality" prong of the Nollan/Dolan test and was thus invalid. In contrast to the recreation
fee, the court held that, if an exaction such as the “art in public places” fee uniformly ap-
plies to all development as part of a broad-based plan, the fee need only bear a
“reasonable relationship” to the impact created. The court held that the imposition of
such a fee is more akin to traditional land use regulations, which are regularly held to be
valid exercises of the city’s police power.

Practice Pointers:

o liis well seftled {aw that, since at least the Associated Homebuilders case, a development
project need only contribute fo (rather than cause) an infrastructure impact in order fo ren-
der lawful a development impact fee fo mitigate the impact. The enactment of a valid
development impact fee pursuant to the Mitigation Fee Act establishes the required con-
nection between development projects and required infrastructure improvements.

s Avoid imposing ad hoc, project-specific fees if possible. Under Ehrlich, a project-specific
fee that is imposed on an ad hoc basis s subject to the Nolfan/Dolan heightened scrutiny
standard. Project-specific fees must be supported by individualized findings demonstrating
a direct relationship between the Impact created and the fee collected and that the amount
of the fee is roughly proporfional fo the impact created. Legislative fees of general applica-
tion, on the other hand, are subject to a more deferential standard of review under the
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city's traditional “police power" authority. (See Garrick Dev. Co. v. Hayward Unified School
District (1892} 3 Cal.App.4th 320.)

o After Noflan and Dofan, the government rather than the developer bears the burden of
“proof to show that the fee bears a reasonable relationship to the Impact of the proposed
development. However, once the city enacts the proper legisiative fee, the burden shifts to
the developer to show that the fee either fails fo advance a legitimate state interest or de-
prives the developer of any viable economic use of its land. The city's burden is met
through legislatively-enacted findings, which comply with the Mitigation Fee Act. The bur-
den is not met by conclusory statements.  Again, involvement by the City Attorney is
crucial.

« In order to meet the “rough proportionality” component of Dofan for ad hoc project-specific
fees, the city doesn't need to make a precise mathematical calculation; however, it must
make some sort of individualized determination that the required exaction is related both in
nature and extent to the actual impact of the proposed development.

o Monetary fees, dedications of land and the construction of public facilities all must mest
the same legal standard: i.e., that the exaction advances a legitimate state inferest, that a
proper nexus belween the impacts caused by the development and the condition which
advances the governmental interest has been demonstrated, and — if imposed in an ad
hoc manner — that the amount of the exaction Is roughly proportichal to the impacts of the
project.

« Al exactions, whether ad hoc or legislatively-enacted, require findings demonstrating the
proper relationship between the impact created and the fee exacted. Thus, the language
of the adopted findings is extremely important. Findings are an opportunity for the gow-
efnment to explain why the fee is necessary, what impact is created by development, how
new development impacts the existing cltizenry, and how the collection of a fee will allevi-
ate all or a portion of this impact. Failure to make the proper findings may result in an
invalidation of the fee. (See Bixel Associales v. Cily of Los Angeles (1989) 216
Cal.App.3d 1208.)

« A city may impose an exaction on a specific development to mitigate the loss of a previ-
ously private use (such as the private tennis club in Ehrlich) if the loss of the private use
has quantified public consequences and the city can satisfy the Nolflan/Dofan heightened
scrutiny standard.

s For an example of a development fee supported by a defensible nexus study, refer fo Russ
Bldg. Partnership v. Cily and Counly of San Francisco (1987) 199 Cal.App.3d 1496. Al
though the case was decided before Nollan and the effective date of AB 1600, it follows
the same principles. ’

» Remember: If the government doesn't make adequate findings connecting the fee and the
impact, the fee may be subject to challenge as an illegal, non-voter-approved “special tax’.
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II1.

« [fvoler approval under Propositions 62 and 218 can be obtained for a speclal tax, a devel-
opment fee program can be imposed that lacks the narrow drafting and careful findings of
a proper fee under AB 1600. this alternative, howsver, requires -voter approval

CREATING A VALID DEVELOPMENT IMPACT FEE PROGRAM
A. Preliminary Considerations

Before creating a comprehensive fee program, a city should make a few preliminary
decisions. The city should plan ahead. Creating an impact fee program can be a
costly and labor-intensive process that shounld not be undertaken more often than nec-
essary. A well-planned fee program can generate sufficient funds fo allow the city to
adequately mitigate impacts created by new development. Conversely, a poorly
planned fee can result in the city either collecting too little money and being forced to
pay for new development through its general fund, or collecting too much money
based on an unsupported fee program, thus exposing the city to a fee challenge. Either
of these results can lead to a dissatisfied citizenry and a frustrated city council. The
following principles should guide the creation and implementation of a fee program:

¢ Plan for future development. Anticipate where and how growth will occur
in your cify. The city’s general plan should be your guideline; however, if the
general plan hasn’t been updated recently, you might consider such an update
before basing your fees on the general plan’s growth projections.

Understanding whete growth may occur within the city will also help the city
plan for specific public facilities and infrastructore that may be needed in sev-
eral respects. First, if new development is projected to occur in a concentrated
area geographically separated from existing development, the city may decide
that new, stand-alone facilities, such as fire stations and libraries, are required
to service new development rather than expansion of existing facilities, This
will have an impact on the cost of new infrastructure and, of course, on the
uses to which the resulting fee revenues may be devoted. Second, you may
wish to consider adopting a fee program that is limited to a particular geo-
graphic area within the city and that addresses the area's peculiar needs.

o Donr’t try to fix every problem with one fee. Ii is important to tailor each
fee to address a particular impact. Broad-brush fees are subject to legal chal-
lenge under AB 1600. Remember that each fee mmst bear a reasonable
relationship to the impact it is intended to mitigate. You must also be able fo
clearly account for each fee collected. On the flip side, creating too many fee
categories may create administrative difficulties in implementing and account-
ing for fees once they are collected.

¢ Review the general plan and decide what level of service the city wants to
provide. Fees should be designed to collect sufficient funds to provide public
facilities and infrastructure at a cerfain level of service. The general plan may
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specify the size and level of service at which certain types of public infrastruc-
ture must be maintained. While a city cannot require new development fo pay
for existing deficiencies, it can require new development to provide an accept-
able level of service. When considering new fees, the city should decide
whether it wants to raise the current level of service for public facilities. If so,
the city could raise the level of service for existing development through ex-
penditures from the general fund, while requiring new development to pay for
a level of service above what is currently in place.

e Don’t try to make new development pay more than ifs fair share. New
development cannot be required to pay for existing deficiencies, and the
amount of any impact fee must bear a reasonable relationship to the actual
cost of providing the public services demanded by the new development on
which the fee is imposed.

s Keep your council informed. At the beginning of the process to enact fees,
ensure that your council understands the nexus requirement. If your jurisdic-
tion is a slow-growth community, explain to your city council that new
development cannot be required to mitigate current deficiencies. If your
council is pro-growth, explain that undercharging new development may
mandate that general fund monies be used to maintain required service levels.

e Too many exactions might hurt, rather than help, the city’s economy. Al-
though California has scen a robust economy during the last decade, the
reality is that development can only absorb so many fees before development
doesn’t pencil out. Before a city starts creafing multiple layers of fees, it
should consider what types of developments are most affected by high impact
fees and whether the kinds of development the city wants fo encourage will be
helped or hindered by new fees. For example, housing advocates often argue
that impact fees on residential projects can price many low- and moderate-
income wage earners out of the local houging market and encourage develop-
ers to construct larger, more expensive homes because high-end occupants can
more easily absorb higher impact fees. Similarly, business groups argue that
imposing fees on commercial development may prevent the city from attract-
ing businesses into the city. If the city is inferested in revitalizing its
downtown area, high impact fees for commercial development may drive
commercial tenants to a neighboring city or into an unincorporated area that
has lower fees. One way to address such issues is to provide fee waivers for
certain types of projects, Such waivers should be included in whatever fee
legislation your city adopts, However, please note that waivers cannot be
funded with fee revenues, as this cross-subsidy would prove that fee payers
are over charged. Other local government revenues must be relied upon to
backfill revenues that are lost due to fee waivers.

¢ Consider use of development agreements as appropriate. Agreements to
pay fees or to construct infrastructure, which are contained in development

SB 322454 v4:000009.0601



agreements evidence contractual agreements between government and the de-
veloper, and are not constrained by AB 1600 requirements. To be safe,
include a provision in your development agreement whereby the developer
waives any right to contest fees under AB 1600 protest provisions,

B. Applicability of AB 1600 to Fee Programs

1L When AB 1600 Applies

AB 1600 applies to all local agencies in the state, including all general law and charter
cities. (Gov. Code § 66000(c).) However, AB 1600 does not apply to every fee or exac-
tion collected by a local agency. AB 1600 only applies when a local agency imposes a
fee on an applicant in connection with approval of a development project to defray al or
a portion of the cost of public facilities related to the project. (Gov. Code § 66001.)
“Public facilities” are defined to include public improvements, public services and com-
munity amenities. {(Gov. Code § 66000({d).)

Practice Pointer:

‘Public facilities” is defined very loosely and can be broadly interpreted. Case law provides
litle guidance in this area, so cifies are left to apply the definition to specific infrastructure
heeds created by new development. Clearly “public facilities” includes works of public im-
provements such as fire stations, libraries, sewer plants, traffic Improvements and city
administrative buildings. Less clear are items that don't readily constitute an “improve-
ment", “service” or "amenity”, such as police weapons and service vehicles.

2. When AR 1600 Does Not Apply

AB 1600 does not apply to the following exactions that are regularly collected by cities:

School fees (the Legislature has occupied the field in Gov. Code § 65995).
Quimby Fees (Gov. Code § 66477)

Fees collected under development agreements pursuant to Government Code
§65864

Fees for processing applications for governmental regulatory actions or approvals
{Government Code Section 66017).

Fees collected pursuant to agreements with redevelopment agencies  (Public
Needs & Private Dollars, p. 122.)

Reimbursement agreements between a developer and an agency for the cost of
public facility, which exceeds the developer’s proportionate share of the cost
{Gov. Code § 66003).

Penalties assessed against developers who receive a density bonus pursuant to
Government Code § 65917.5, but failed to use the space for child care facilities
(Gov. Code § 65917.5()).
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Praclice Pointer:

Water and sewer connection fees are freated differently than are other fees under AB
1600. Fees collected for these services are not subject to the findings and accounting re-
quirements contained in Chapter 5 (§§ 66000-66009), but are subject to the provisions of
Sections 66016 (notice), 66022 (legal challenge), and 66023 (audits).! As with other de-
velopment impact fees, water and sewer charges cannot exceed the reasonable cost of
providing service unless approved as a special tax by two-thirds of the electorate. Capac-
ity charges collected pursuant to this section must meet similar accounting and public
notice requirements as fees adopted pursuant to §66001. {See Gov. Code § 66013(c).)
Any legal challenge to a water or sewer connection fee or capacity charge must be brought
pursuant to §§ 66022 and 66023.2

Some non-AB 1600 exactions interrelate with AB 1600 fees. For example, Quimby Fees
can be collected from residential subdivisions for park or recreational purposes. However,
Quimby fees cannot be collected from commercial developments, apartment projecis, or
subdivisions of fewer than five (5} parcels. To ensure that such development mitigates its
parks impacts, an equivalent AB 1600 fee could be collected. Also, there is autharity for
the proposition that Quimby fees can only be based on the value of unimproved land.
(Notsco Enterprises v. City of Fremont (1976) 54 Cal.App.3d 488.)° Cities will often adopt
an AB 1600 impact fee to “fill in the gap” left by Quimby. Also, Quimby fees cannot be
used fo maintain parks or recreation facllities, only for the initial development. Therefore,
under this approach, cilies could have three separate fees that relate fo park and recrea-
tion facilities: (1) a Quimby fee applicable to residential subdivisions for the purchase of
park or recreation acreage, (2) an AB 1600 fee applicable to commercial, condominium
and residentlal developments of fewer than flve parcels for the same purpose, and (3) an
AB 1600 fee applicable to all new development for the construction of park improvements.
The authors have besh informed that some jurisdictions in California have not adopted a
Quimby Fee and instead impose AB 1600 fees on residential subdivisions.

C. General Considerations for Establishing an AB 1600 Impact Fee

Once a city has considered the areas where growth may oceur and the scope of public
improvements that will be required by this growth, the city should prepare a fee study and
capital improvements plan to establish the necessary impact fees. Establishing an impact
fee requires (1)} projecting the future growth that will be served, (2) identifying the cur-
rent and projected level of service for each public facility, (3) identifying any additional
facilities or improvements that will be needed to accommodate future growth, and (4) al-

! Technically these provisions of the government code were not adopted by AB 1600 and there is some
diversity of practice was to whether the term AB 1600 refers to them. They are discussed here in the inter-
est of completeness.

% A case is now pending in the California Supreme Court on a challenge to a water connection charge im-
posed by a special distriet. In Richmond v. Shasta Community Services District, Case No. S105078, a
developer argues that the District’s water connection charge is an assessment for whieh property owner
approval is required. The case is fully briefed and awaiting oral argument and may be decided in 2003.

* Fees, once collected, may be used for the development of park facifities, (81 Ops, Ag. 293 (1998).)
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locating the costs of providing the needed public services between the existing population
and new population.

Practice Pointers:

= Don't adopt too long a time horizon for future growth. Pick a fime frame within which
you can be reasonably sure that the required improvements wifl be built and projected de-
velopment will occur. Even with a legislatively-adopted fee, requiring devefopment fo pay
for infrastructure that is not needed for 20 years may erode the required nexus determina-
tion. In addition, any fees collected now will likely be a fraction of the real cost to develop
improvemants that are 20 years off.

s Avrepeated admonition: Don't make new development pay for existing deficiencies,
While development impact fees are intended fo prevent the city from footing the bill for new
development, they are not Intended to compensate the city for exisfing deficlencies

» The existing citizenry can receive some incidental benefit from new public im-
provements. While development impact fees can't be used to fix existing problems, a fee
is not invalid just because existing residents receive an incidental benefit from the new
public improvemenis created through development impact fees. In Shapell industries v.
Governing Board (1991} 1 CalApp.4th 218, the court upheld a fee that required naw de-
velopment to pay for new science laboratories, libraries, gymnasiums and administrative
buildings to support additional classrooms, even though these new facilities Incidentally
benefited exisling residents who happened fo five in the same school district as the new
davelopment.

» Develop a package of infrastructure improvements for study. Some impact areas
may be obvious, such as congested intersections. Others may be less obvious, such as
the lack of art in public places. Your council may wnsh to schedule a workshop fo receive
public input prior to initiating a fee study.

» Think creatively about the use of development impact fees in your community. if the
improvements to be funded by development impact fees constitute "public facilifies,” fees
may be assessed to suppott their construction, installation, or purchase. Examples of pub-
fic facilities that have been supported by development impact fees include streets, bridges,
fraffic control devices, flood control improvements, city government administrafive facllities,
recreation facilities, libraries, public safety facilities, day care facilities, and art in public
places.

+ Do Not Assess Fees for Operation and Maintenance. Development impact fees cannot
be assessed for operation and maintenance of capital facilifies, with limited exceptions re-
lated to assessment districts. (See Gov. Code §65913.8.)

= Consider holding at least one public workshop before finalizing a fee study and de-
veloping a Capiial Improvement Plan., Public parficipation at the beginning of the fee
process allows the cily to hear from its residents and land owners and answer questions

11

SB 322494 v4:000009.0001




and to incorporate concerns into ifs fee program. Public participation near the end of the
process, prlor to bringing the required ordinance to the city council for action, can provide
eatly notice of any potential legal challenges to the program. The city will also be able to
learn which fees may be subject to challenge and respond accordingly before final action
is taken.

D. Preparing the Fee Study

Once a city decides what public services and infrastructure will require funding through
impact fees, it should prepare a fee study. A fee study provides the quantified basis for
the imposition of fees. The goal of the fee study is two-fold. First, the fee study provides
the city with the legal support to impose the fee. A fee study demonstrates the required
nexus between the impact created by new development and the amount of the fee. Sec-
ond, the fee study quantifies the projected burden that new development will create on
the city’s infrastructure. The city may review the fee study and decide that the level of
service it would like to provide cannot be met simply through the imposition of impact

fee.

Practice Pointers:

Hire a consultant. Unless the fee being considered is extremely rudimentary, it is advis-
able to hire a consultant. Many consulting firms are experienced in creating defensible AB
1600 fees, which will be invaluable fo the cify's position in the event of a legal challenge.
Consultants can also help the city come up with fees it had not considered and can pro-
pose funding altematives. When selecting a consultant, ask other similarly sized cities
whom they would recommend. Don't just hire the first consultant you find. Ask fo see
samples of fee studies they have completed.

Avoid a rush to the planning counter. Once a city proposes the preparation of a fee
study, developers may rush to secure project approval before the new fees are in place.
To avoid this, the city should consider passing a resolution requiring all future development
to participate in the pending fee program. (See Kaufman & Broad-Central Valley, Inc. v.
City of Modesto, 25 Cal.App.4th 1577 (1994)). Alternatively, the cily may attach conditions
of approval requiring new development to comply with whatever fee program is ultimately
adopted. (See Russ Building Partnership v. City and County of San Francisco, 198
Cal.App.3d 1496 (1987).) For tract map applications, any subssquently adopted fee pro-
gram will be effective if the city initiates proceedings regarding the fee study and publishes
notice prior to a map application's completeness determination, and completes proceed-
ings prior to action on the map. (Gov. Code § 66474.2.) In order to fully inform developers
of the potential exactions that may be required, a city could inciude in any resolution or
other action initiating the fee program an estimate of the maximum level of the new fee. If
a maximum amount can't be determined, the cify can put a cap on the amount collected
from development projects that are pending during the fee study.  Without such an esti-
mate or cap, the city may face a due process chalflenge if it tries fo impose the fee on
projects pending during the fee sfudy. (See Kaufman & Broad, supra.)

12
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s Assess current service levels as part of your fee study. To help ensure that new de-
velopment is not required to mifigate existing Infrastructure deficlencies, it is useful fo
establish a baseline for current infrastructure operation, either in your fes study or else-
where. This baseline should then be considered in deciding how fo allocate the cost of
required infrastructure between existing and future development. This is a fact-intensive

inquiry.
E. Preparing a Capital Improvement Plan in Coujunction with the Fee Study

Many jurisdictions prepare a capital improvements plan (“CIP”} in conjunction with a fee
program. AB 1600 encourages the use of a CIP to agsist in scheduling and implementing
the services and improvemenis funded through impact fees. (Gov. Code § 66002.) A
CIP establishes a schedule of improvements necessary to accommodate the projected
growth, The CIP must indicate the approximate size, location, time of availability, and -
estimated costs of all improvements to be financed through fees. (Gov. Code §
66002(a).) In order to create a usable CIP, a city must have an accurate understanding of
its current service baseline and its projected growth., This requires an understanding of
when, where, and how growth may occur within the city. The more information the city
can collect about future growth, the more comprehensive and accurate will be the CIP. A
CIP can also help a city determine when new public improvements or expansion of exist-
ing public improvements need to be constructed in relation to the timing of new
development.

Practice Pointers:

s Consider Sub-Areas for Study. Capital improvements may be devefoped for the entirs
city or for specific geographic areas of the city. Make sure the area serviced and the new
development to be charged for the improvement coincide.

s Properly Allocate Costs for Capital Improvements. Different types of development will
require the construction of public facllities at different rates (i.e. commercial development
affects the demand for the development of new park facliities at a different rate than does
single-family residential development). The CIP and fee study, taken together, can assess
how best to allocate the costs of public improvements among user categories.

» Avoid creating numerous fees that are too specific. Implementing, collecting and ac-
counting for numerous fees can prove difficult for cliy staff.

F. Role of the City Attorney.

The City Attorney's role in the creation of a legally defensible AB 1600 program is criti-
cal, Because you will be defending the program from any legal challenges, you must be
sure it is defensible. Although obviously this involves many tasks, at least three compo-
nents are critical. First, the City Attorney should draft the fee ordinance carefully and
review all project documents (fee study, staff report, council resolution, efc.) to ensure
that a full and proper record is created. Second, the City Attorney should engure that the
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fee study complies with the critical legal principles involved in AB 1600 law (i.e., that
fees support only improvements which are required by new development, do not exceed
the cost of constructing the improvement, and are not to be used for maintenance and op-
eration expenses). Last, the City Attorney should make sure the fee study is written in
undersiandable English. If you can't understand the report, you can be sure the public
will not, and, most likely, the judge hearing a mandate challenge to your program will
not. The evidence suppotting the city’s legislative findings must be clear and straight-
forward, Do not be afraid to ask the consultant to explain any item you do not
understand; your questions will undoubtedly lead to clarifying language in the text of the
fee study and may well identify legal deficiencies in the draft analysis.

Practice Pointers (These Practice Pointers focus on the Cily Altorney's review of the fee study), __
. Make sure you understand the numbers. Fee studies are filled with charts, tables, and

graphs that |ay out current services provided, the cost for those services, projected growth
and the anticipated cost for servicing future growth. These calculations are the factual

support for new impact fees. However, fee studies often do not adequately explain how_ . -
calculations were derived or what assumptions were used in projecting future needs. Take

the time fo understand what each calculation means and how it is used to create the pro-
posed fees. You may need to have the consuitant revise the fee study to explain the
calculations.

. Check the development projections. Generally, the consultant doesn't know the city's

development rends as well as you and clty staff do. Make sure the study’s projections are -
consistent with what realistically will happen in the next ten years. - If the projections are  ~

wrong, the clty could end up collecting too little money to mitigate the impacts of new
growth.

. Ensure that a justificaﬁon is provided forAadmlnlstratwe fees. Afee study will fre- -

administration fhat Is added on to all impact fees Whiie AB 1600 permits imposition of *

fess for this purpose, the fees must be supported by evidence that the fees, are, reasonab!e

I VA SN T

and do not collect more than the cost of the senvice,
. Make sure that fee calculations are adequately supported. Consultants and city staff
work together jn developing the fee study since staff is more farmllar with the actual opera-

tion of the city. Somet;mes a fee study will base a growth pro;ectlon or, anticipated | tmpact
invaluable in the fee process, the basis for all conclusions articulated in the fee study must
be supported by evidence which, for safety's sake, you will want fo be at the level of sub-
stantial evidence,

G. Required Findings for AB 1600 Fee Program.

'Government Code § 66001(a) requires that any action establishing, increasing or impos-
ing a fee as a condition of approval of a development project must do all of the following:

14
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o Identify the purpose of the fee;
e Identify how the fee is {o be used;

» Determine how a reasonable relationship exists between the fee’s use and the type
of development project on which the fee is imposed;

s Determine how a reasonable relationship exists between the need for the public
facility and the type of development project on which the fee is imposed.

In addition, when a city imposes a project-specific fee, the city must also demonstrate a
reasonable relationship between the amount of the fee and the cost of the public facility
or the portion of the public facility attributable to the development on which the fee is
imposed. (Gov. Code § 66001(b); see Garrick Dev. Co., et al. v. Hayward Unified Sch.
Dist., 3 Cal. App.4™ 320, 336 (1992)). Typically the fee study and CIP provide the basis
of the required findings.

Practice Pointer:

o The findings required by § 66001 must be made in the ordinance which establishes
the fee program. The findings should also be made in the consultant's fee study and in
the staff report that is submitted to the city council when it takes acfion on the program.
Both the fee sludy and the staff report should explain the evidence that supports the valid-
ity of each required finding.

H. Public Hearings; Procedure for Adoption of Fees.

AB 1600 governs both the establishment of new fees and the increase of an existing fee,
and requires that specified procedural requirements be satisfied. The procedural require-
ments for impact fees are fairly general. (Gov. Code § 66018} The requirements for
adopting particular processing fees are more specific. (Gov. Code § 66017.)

1. Development Impact Fees (Gov. Code § 66018)

Government Code § 66018 contains the public hearing requirements for the adop-
tion or increase of impact fees. Under § 66018, the local agency must conduct at least
one regularly scheduled meeting with notice given pursuant to § 6062a, which reguires
publication of notice twice, at least five days apart, with the first ten days prior to the
hearing. Any costs incurred in conducting the required public hearing may be recovered
from the proceeds of the enacted fee. Upon adoption of the required ordinance and reso-
lution, the development impact fees become effective sixty (60) days thereafter. (Gov.
Code § 66017.)

2. Processing and Other Fees (Gov. Code § 66016.)
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The provisions of § 66016 only apply to those classes of fees set forth in §

66016(d). Speaking generally, § 66016 applies to a variety of fees charged for processing
applications (i.e., specific plans, LAFCQ applications, use permits, map processing, etc.)
and to water or sewer connection fees covered by § 66013. For these types of fees, the
following specific requirements apply:

Prior to levying the new fee or increasing the existing fee, the local agency must
hold at least one open and public regularly scheduled hearing. Notice for the
meeting must be mailed fo those who have filed a written request therefor at least
fourteen (14) days prior to the meeting,

At least ten (10) days before the meeting, the local agency must make available
for public review the data indicating the amount of the cost required to provide
the service for which the fee is charged and the revenue sources anticipated to
provide the service, including general fund monies,

Any new fee or increase in a fee must be made by ordinance or resolution of the
legislative body.

Any cost incurred in conducting the public meeting may be recovered from the
fees to be collected.

Upon adoption, the fees become effective sixty (60) days thereafter, (Gov. Code
§ 66017).

3. For_all types of AB 1600 fees. a local agency may alse adopt or in-

crease fees pursuant fo an urgency ordinance.

For all types of AB 1600 fees, a local agency may also adopt or increase fees
through an urgency ordinance. (Gov. Code § 66017(b).) If the legislative body
determines that a new fee or an increase in an existing fee is necessary to protect
the public health, safety and welfare, then the fee can be adopted or increased on
an interim basis without following the procedures otherwise required. The ur-
gency measure must be adopted by a four-fifths (4/5™) vote of the legislative
body and must include written findings that deseribe the immediate and current
threat to the public health, safety and welfare that justifies the urgency action.
The urgency measure is effective for thirty (30) days unless the legislative body,
after a noticed public hearing, exiends the urgency measure for an additional
thirty (30} days. No more than two extensions may be granted.

Practice Pointers:

Your city council may wish to consider adopting a fee amount that is lower than the
actual cost of providing public services. Taking a conservafive approach in adopting a
fee of less than 100% of full recovery can help avoid challenges that the fee is too high.
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« Don't seek to recover study costs. Alfhough both § 86016 and § 66018 provide for the
recovery of costs expanded for conducting the public hearing, the legislative history sug-
gests that these costs were not infended to include the costs of the fee study and CIP.

+ The city council [s the ultimate decislonmaker. The legislative body cannot delegate
the responsibitity of adopting or increasing impact fees fo ifs planning commission or other
body. The city council alone must adopt the necessary ordinance and resolution.

+ Consider adopting both a regular and urgency ordinance at the same time, provided
that urgency findings can be made. This will ensure that there is not a gap in the appli-
cability of the fees durng the 60-day pericd before the regular ordinance becomes
effective,

= [n passing an urgency ordinance, make sure to include specific facts supporting the
need for immediate action. A mere declaration by the local agency that an Immediate
danger to the public health or welfare exists is neither conclusive nar sufficlent. (Crown
Motors v. City of Redding (1991) 232 Cal.App.3d 173, 179.)

I Staff Report

In addition to the fee study and CIP, the staff report for adoption of a development impact
fee provides the city one more opportunity to support its fee. The staff report is also part
of the administrative record and can be used by the city (or a disgruntled developer} in
any later legal challenge. The staff report serves as an opportunity to explain the need for
public improvements and steps the city has taken to reach the fee it is recommending, A
well-drafted staff report can be the crux of the legal defense of the fee. The staff report
shonld refer to any improvement or infrastructure standards set forth in the general plan
or any specific plan and explain how the fee will help the city meet these standards. Fi-
nally, staff should conclude that the fee bears a reasonable relationship to the projected
impacts of new development and is necessary to mitigate these impacts.

Practice Pointers:

« The staff report is part of the administrative record. Any conclusions or opinions made
by staff in the staff report or at the public hearing constitute "substantial evidence” for pur-
poses of any future legal challenge. The city attorney should work with community
development or public works staff fo ensure that all required evidence is presented.

J. Ordinance and Fee Resolution
The ordinance establishing the fee program provides the legal basis for the imposition of
the fee and all required procedures; the resolution containg the actual amount of the fee.
Do not include the amount of the fee in the ordinance; otherwise, any change to the fee

itself will require a formal ordinance amendment.

The ordinance should include the following elements:
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Legislative findings regarding the reasons why the fees are being imposed;

A section formally establishing distinct fund categories for each of the fees;
Provision for an automatic annual adjustment for inflation;

A statement as to when the fees shall be paid;

A provision providing an appeal procedure, which allows a developer to contend
that, for his particular, project, the required legal nexus for imposition of the fee
does not exist. Failure to include such a provision may make it difficult for the
city to defend a facial challenge to the fee program or an as-applied challenge to a
fee condition on a particular project; including such a provision creates an admin-
istrative procedure which arguably must be exhausted prior to an as applied
challenge or a refund claim (the exhaustion issue is discussed further below);

» Provisions for exemptions or credits.

. & & 5

Samples of fee ordinances and resolutions are attached hereto as Exhibits A-C, Exhibit B
relates to a development impact fee created for a geographic area within the city,

IV. PROCEDURES FOLLOWING PASSAGE OF FEE PROGRAM
A Annual Accounting for Fees.

Once the fee ordinance has been passed, the city will start collecting fees. AB 1600 re-
quires that both general law and charler cities account for every fee that they collect
under its terms. Funds collected for each capital facility or service shall be deposited in
separate accounts and not commingled with any other funds for other impact fees. (Gov.
Code § 66006(a).) While funds are accruing for individual capital facilities, the city must
keep track of each fund and provide an annual report, {Gov, Code § 66006(b).) If the

city fails to accurately account for the collected fees, the city can be required to refund
the fees. (Gov. Code § 66001(d).)

Within 180 days after the last day of the fiscal year, the city must make available the fol-
lowing information:

e A brief description of the type of fee in each account or fund;
¢ The amount of the fee;

s The beginning and ending balance of the account or fund;

« The amount of the fees collected and the interest earned;

s An identification of each public improvement on which fees were expended and
the amount of each expenditure;

* An identification of the approximate date by which the construction of the public
improvement will commence;
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s A description of any inter-fund transfer or loan and the public improvement on
which the transferred funds will be expended;

e The amount of refunds made and any allocations of unexpended fees that are not
refunded. (Gov. Code § 6606(b)(1).)

At the next regularly scheduled public meeting not less than 15 days after making the
above information available to the public, the city must review the information pro-
vided. (Gov. Code § 66006(b)(2).)

Section 66001 contains some extremely important, additional, accounting require-
ments to which sciupulous compliance is required. Section 66001(d) provides that,
for the 5th fiscal year following the first deposit into each public improvement ac-
count or fund, and every 5 years thereafter, the agency must make the following
findings for funds remaining in each development impact fee account:

N Identify the purpose to which the fee is to be put,

(2)  Demonstrate a reasonable relationship between the fee and the
purpose for which it is charged.

%) Identify all sources and amounts of funding anticipated to com-
plete financing in incomplete improvements identified in
paragraph (2) of subdivision (a).

(4)  Designate the approximate dates on which the funding referred to
in paragraph (3) is expected to be deposited into the appropriate
account or fund.

If the agency fails to make the findings, it mnst refund any undisbursed monies to the
owner of record of the project sites originally contributing to the funds. (Gov. Code §
66001(d).)

Similarly, when sufficient funds have been collected to complete financing of the
public improvements contained in the CIP, the public agency within 180 days of col-
lection of the required funds shall identify "an approximate date by which the
construction of the public improvement will be commenced." (Gov. Code §
66001(e).) Failure to comply with this requirement also mandates return of the col-
lected funds, as stated above.

Practice Pointers:
+ Annual accounting requirements apply to both general law and charter cities.
s As part of adjudicatory decisions, idenfify improvements to be consfructed.
When a local agency imposes a fee for public improvements on a specific project, the

local agency must identify the public improvement that the fee will be used to finance
at the time the fee is imposed. This is a difficult requirement to meet if the identifica-
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tion must be done on an ad hoc, project-by-project basis. (Gov. Code § 66020(d)(1).)
The authors believe this requirement can be met through the annual review of the
clty's CIP (see below), at which fime funding priorifies can be established for each
class of public improvements in the CIP.

s Establish a tickler system. When the city first establishes its fee program, it should
set up a tickler system in the department of public works fo establish the date of the
first deposit into each fund and fo calendar the required 5-year review. I you have an
existing fee program but are unsure if your city has been making the required 5-year
findings, investigate and pursue substantial compliance. '

B, Annual Review of CIP.

If the public agency adopts a CIP, the CIP must be updated annually. (Gov. Code §
66002(b).) Ten days’ published notice is provided pursuant to Government Code §
65090, and is also provided to any city or county that may be significantly affected by the
capital improvement plan,

An example of a combined Government Code §§ 66002/66006 report and resolution is
attached hereto as Exhibit D,

C. Aundits

Anyone can request an audit of a local agency’s fee in order to determine whether the fee
exceeds the amount reasonably necessary to cover the cost of the product or service pro-
vided, (Gov. Code § 66006(d); § 66023(a).) The local agency or an independent aunditor
may conduct the andit, All costs incurred by the local agency in preparing the audit may
be recovered from the person requesting the audit. (Gov. Code § 66023(b).)

D. When Fees Can Be Collected

Development impact fees for the construction of public improvements or facilities are
typically collected at the date of final inspection or upon issuance of a certificate of occu-
pancy, whichever is earlier. (Gov. Code § 66007(a).) However, the following exceptions

apply:

o Utility service fees may be collected at the time an application for utility service is
received. (7d.)

» Fees can be received earlier if the local agency determines that (1) the fee will be
collected for public improvements or facilities for which an account has been es-
tablished and funds appropriated and for which the local agency has adopted a
proposed construction schedule or plan prior to final inspection or issuance of the
certificate of occupancy or (2) the fees are to reimburse the local agency for ex-
penditures previously made. (Gov. Code § 66007(b).)
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Different rules govern the collection of fees from residential projects. Residential devel-
opments that include more than one dwelling may be required to pay fees (1} on a pro
rata basis for ecach dwelling when it receives its final inspection or certificate of occu-
pancy, (2) on a pro rata basis when a certain percentage of dwellings have received their
final inspection or certificate of occupancy, or (3) on a lump sum basis when the first
dwelling in the development receives its final inspection or certificate of occupancy,
whichever occurs first. It is up to the local agency to decide which of these three pay-
ment options it requires. (Gov. Code §66007(a).) If a different payment schedule is
critical for the local agency, execution of a development agreement may provide the only
alternative approach.

For residential developments, the local agency may require a contract from the developer
to pay the applicable fee at the time required by the local agency consistent with Gov-
ernment Code § 66007(a). This contract may be imposed as a condition of issuing a

building permit for the project. (Gov. Code § 66007(c)(1).) The contract may also re- -

quire that the developer provide appropriate notification of the opening of any escrow for
the sale of the property for which a building permit was issued and fees have yet to be
paid. In addition, the local agency can also require that any proceeds from the sale of the
property be used to pay the outstanding fees. (Gov. Code § 66007(c)(3.)

V. FEE CHALLENGES AND REFUNDS
A. Fee Challenges.

AR 1600 provides a very specific procedure for ‘challenging development impact fees.
Failure to follow the requisite procedures can preclude challenge.

1. Challenge to Imposition of Fee on a Development Project. In
order to protest a condition imposing a specific fee on a development project, a party
must: (i) tender any required payment in full or provide satisfactory evidence of arrange-
ments to pay the fee when due or to ensure performance of the conditions necessary to
meet the requirements of imposition, and (ii) serve written notice to the local agency that
the required payment has been tendered. The notice must inform the local agency of the
factual elements of the dispute and the legal theory forming the basis of the protest.
(Gov. Code § 66020(a).) The protest must be filed at the time of approval or conditional
approval of the development or within 90 days after the imposition of the fee. Failure to
file a timely protest will preclude a subsequent lawsuit.

The local agency must provide the developer with written notice at the
time of project approval or at the time the fees are imposed stating the amount of the fee
and providing notice that the 90-day protest period has begun. (Gov. Code §
66020(d)(1).)

A developer has 180 days after receiving notice from the local agency as

to the imposition of a project specific fee within which to file a legal challenge regarding
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‘ the project-specific fee. (Gov. Code §66020(d)(2).) Failure to file challenge within this
time bars any challenge to the fee.

If the developer claims that the impact fee constitutes a special tax, thirty
(30) days prior to filing suit, the developer must request a copy of the city's documents
that demonstrates how the fee was caleulated. If the fee is claimed to be a special tax, the
city bears the burden of producing evidence that the fee does not exceed the cost of pro-
viding the required service, facility, or regulatory activity,

2. Challenge to Legislative Approval of Fee Program. A party has
120 days from the dafe on which an ordinance or resolution to establish or modify certain

fees is enacted to challenge such ordinance or resolution. These fees are restricted to wa-
ter and sewer connection charges, capacity charges, and processing fees. Any such
challenge must be brought pursuant to the validation statute contained in CCP § 860 et
seq. (Gov. Code § 66022(b).) For challenges to legislative enactments of other types of
fees, Government Code § 65009 does not apply, and the applicable statute appeats to be
the four-year statute of limitations contained in Code of Civil Procedure § 343. (See
Balch Enterprises v. New Haven Unified School District, 219 Cal. App.3d 783 (1990).) If
a party challenges both the imposition of a fee on a specific development and the ordi-
nance that created the fee, the 180-day statute of limitation applies, as it is the more
specific provision. (Western/California, Ltd. v. Dry Creek Joint Elementary School Dist.,
50 Cal.App.4™ 1461 (1996).) '

Practice Pointers:

» Help your council know the rules. A local agency cannot withhold approval simply be-
cause a parly protests the fee; however, a local agency certainly can deny a project on
other grounds even if the fee is going to be challenged. Ensure that decision makers know
this principle before they commence deliberations on a project when fees are likely fo be
an issue.

¢ Know when fees are imposed. “Imposition of fees” which triggers the protest period be-
gin when the local agency first imposes the fees as a condition of approval, not when the
developer actually pays the fee. (See Ponderosa Homes, Ine. v. Gity of San Ramon, 23
Cal App.4t 1761 (1994).)

¢ Pay attention {o procedural requirements. Government Code § 66022 applies when a
lawsuit challenges a lagislative decision by a local agency promulgaling or changing cer-
tain designated fees or service charges; Government Code § 66020 applies when a
lawsuit challenges an adjudicatory decision by a local agency imposing such a fee or ser-
vice charge on a specific development. (N. 7. Hill, Inc. v. Cily of Fresno (1999) 72
Cal.App.4th 977.) A petitioner's failure to follow the correct statufory procedures could re-
sulf in his or her claim being subject to the agency's demurrer and dismissal.

s Ditto. A parly's fallure fo file the required written protest that complies with § 66020 pre-
cludes the parly from challenging the fee, even If the parly has challenged the fee orally or
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in witing before the fee was imposed. (See Notth State Development Co. v. Pitfsburg Uni-
fied School Dist., 220 Cal.App.3d 1418.)

« Provide written notice. Make sure your agency provides written nofice consistent with §
66020(d)(1} at the time a development project is approved. The 180-day notice to file suit
does not begin fo run until nofice is delivered fo the developer, so failure to file the notice
may result in an open-ended statute of limitations. This could place the agency in an ex-
tremely difficult position should the developer build out the project and then file its profest
and lawsuit. The easlest way to ensure that proper notice is provided is to build the re-
quired language info the agency's "macro” or standard fee condition.

s Provide for permit suspension upon litigation if appropriate. To partially mitigate the
[ssue set forth above, the agency at the time of project approval may make specific find-
ings that the construction of public facilities that are directly atributable to the development
project is required to protect the public health, safety and welfare. If such a finding Is
made, the agency may suspend the permit pending resolution of any dispute as to the pro-

+ priety of the fees.

s Use the validation procedure. To ensure an eatly resolution of any claims regarding the
lawfulness of the fee program, the agency can inifiate a validation action after enactment
of the fee program, which would sarve to consolidate all possible claims into a single ac-
tion.

s Consider exhaustion of remedies issues. It is not clear how the specific protest proce-
dure established in § 66020(a} intersects with the statutory exhaustion of remedies
doctrine enunciated in Government Code § 65009(b}{1}. This latter doctrine requires that
the applicant present every factual disputs it has to the agency at the time of the adjuidica-
tory decision. Imposition of development impact fees falls within the planning and zoning
law (Title 7 of the Government Code) and is subject to § 65009. Of course, the statutory
exhaustlion requirement only operates if the agency has provided prior written notice that
the exhaustion doctrine will apply should subsequent litigation be filed. (Gov. Code §
65009(b)(2).)

B. Refunds

If a project-specific challenge is successful, the local agency may be required to refund
the collected fee with interest,. If the court finds in favor of the developer in a challenge
to the imposition of a fee on a specific project, the court shall direct the local agency to
refund the unlawful portion of the payment, with interest at an annnal rate of 8 percent.
{Gov. Code § 66020(e).)

Similarly, if in a challenge to the enactment of the fee ordinance the court finds that a fee
ordinance or resolution is invalid as enacted, the court shall direct that any local agency
refund the unlawful portion of the fee, plus interest. The refund will go to any person
who has complied with the protest provisions of the Mitigation Fee Act.
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Measure O Oversight Committee
Staff Report

Meeting Dates:

The Measure O Oversight Committee has convened twice. The first Committee meeting
was on April 17,2019 with a second meeting on May 1, 2019. Each meeting lasted
approximately 3 hours.

Attendance:

In attendance were the 3 Committee members: Paul Freese, Annie Ziff and Ron Ardisonne.
Fire Chief Bryan Craig officiated the first meeting until a Chair and Vice Chair were selected
at the second meeting. Chief Craig tape recorded both meetings and insured that agenda
and documents were available to Committee members and public.

Terms of Office:
Lots were drawn to determine the initial terms of office. Paul Freese will serve for 2 years
and Annie Ziff and Ron Ardisonne will serve for 3 years.

Appointment of Officers:
Paul Freese was elected as Chairman and Annie Ziff was elected as Vice Chairman.

Activities:
The main activities the Committee engaged in during the first two meetings are as follows:
1. Review, discuss and take action on the Measure O Oversight Committee Bylaws
2. Review and discuss the Measure O funds sequence of events
3. Receive and discuss possible recommendations for use of Measure O annual CPI
increase.
4. Receive and discuss the preparation of the first annual Measure O Audit report.
Further discussion on this report was tabled until next meeting.

Committee Actions:

The Committee spent several hours discussing the Measure O Oversight Committee Bylaws.
The initial Bylaws approved by the RHFD Board on March 13, 2019 were used as a
template to begin discussion. The Committee revised and updated the original set of
Bylaws to develop an amended set of Bylaws. The Committee approved the amended set of
Bylaws with a unanimous vote on Wednesday, May 1, 2019. The final document was sent
to Chief Craig on Friday, May 3, 2019 for posting to the District’s website to be delivered to
the RHFD Board for review at it’s next meeting.

Recommendations:
The Measure O Oversight Committee recommends that the RHFD Board review and
approve the amended Bylaws developed by the Committee.



EXHIBIT A

MEASURE O CITIZEN'S OVERSIGHT COMMITTEE
BYLAWS

SECTION 1
COMMITTEE ESTABLISHED

The Rodeo-Hercules Fire Protection District (the "District") was successful at the election
conducted on November 6, 2016, on Measure 0, obtaining authorization from the District's voters to
impose a special tax in the amount of $216 per parcel annually, pursuant to a two-thirds majority
vote.

Pursuant to Resolution No. 2016-04, the District is obligated to establish a Citizens' Oversight
Committee in order to satisfy the accountability requirements of Measure 0. In a resolution adopted
on March 13, 2019, the Board of Directors of the Rodeo-Hercules Fire Protection District ("Board")
established the Measure O Citizens' Oversight Committee, which shall have the duties and rights, set
forth in these Bylaws.

SECTION II
COMMITTEE'S MISSION

The mission of the Measure O Citizens’ Oversight Committee is to independently review and
inform the public and the Board concerning the expenditure of parcel tax revenues and to ensure that
such revenues are expended in accordance with the intention of the voters.

SECTION III
NAME AND LOCATION

3.01  The name of the Committee will be the Measure O Citizens' Oversight Committee (the
"Committee").

The office of the Committee shall be located at the Rodeo-Hercules Fire Protection District, located at
1680 Refugio Valley Road, Hercules, CA 94547.



4.01

4.02

SECTION 1V
PURPOSE / EFFECTIVENESS

The purpose of the Committee is to provide oversight and to inform the public and the Board
concerning the expenditure of Measure O revenues.

The Committee shall actively review and report on the proper expenditure of the taxpayers'
monies in accordance with the stated purposes of the Measure O Parcel Tax as detailed in the
ballot language and summarized by the following statement:

The proceeds ofthe special tax funding replacement measure imposed by this ordinance
shall be placed in a special account or fund to be used solely for any lawful purpose permissible to
Fire Districts pursuant to California Health and Safety Code §13800 et seq., including but not
limited to enhancing the level of fire prevention, emergency fire protection and paramedic
response services through increasing staffing levels to operate and maintain the District's fire
stations, maintaining and whennecessary replacing fire protection and lifesaving equipment and
apparatus to optimal levels of function and performance, and to fund capitalimprovements.

The Committee shall convene to provide oversight on the details for the following:

1. Ensuring that Measure O revenues are deposited into a separate account created by the
District.

2. Ensuring that measure O revenues are expended only for the purposes described in section
4.01 above.

4.03 Requirements for effective oversight:

1. Independence - committee must be an “independent” body.

a. No restrictions from RHFD board and/or staff shall be placed on the Committee.

b. No attempted control by RHFD board and/or staff shall be imposed on the Committee.
2. Transparency — public funds, public trust.

a. The community must see RHFD as fully transparent in the use of Measure O funds.

b. The RHFD Board assured citizens that all the necessary steps would be taken to improve
efficiency in order to help the financial status of the District.

c. The full scope of the Measure O Oversight Committee activities shall be defined and
jointly agreed upon by RHFD board and committee. If the scope is too narrow, the
committee may be unable to detect inaccuracies or inconsistencies in the RHFD
financials thus leading to lack of transparency and decreasing public trust.

3. Access — the Committee must have full access to all RHFD financials.

a. Measure O revenue transfers to the District’s General Fund; therefore, the Committee
must be able to oversee and review all accounts related to the General Fund.

b. The Committee must be able to review all RHFD financial reports, annual audits and
additional information as requested by the Committee.

c. All requests from the Committee must be provided in a “timely” fashion.

4. Support — the Committee must have the complete support from the RHFD Board and

District Staff in performing their responsibilities.

a. Material support must be provided by the District, including a public meeting location,
documents (e.g., agenda & packets) related to Committee activities and record meeting
minutes.



5.01

5.02

5.03

5.04

SECTION V
COMMITTEE ACTIVITIES

The Committee shall engage in any of the following activities in furtherance of its purpose:

1. Actively review and report on the proper expenditure of Measure O revenue.
2. Advise the Board as to whether the District is in compliance with Measure O requirements.
3. Conduct all business in accordance with the provisions of the Ralph M. Brown Act ("the
Brown Act") of the State of California which shall include the posting of notices and agendas
of the Committee meetings on the District's website.
4. Provide communication with and from the community on all issues related to Measure 0.
a. The Committee shall issue an Annual Report of its activities to the Board. Each
Annual Report shall concern the events of the preceding fiscal year and shall
include a summary of the Committee's proceedings and a statement indicating
whether the District's Measure O expenditures were in accordance with the stated
purpose. The Measure O Oversight Committee annual report shall be presented
to the Board within 60 days of the Committee receiving the independent
Auditor’s annual report and the Fire Chief’s annual report (required by
California Government Code 53411), whichever report is received later.
b. Inaddition, the Committee may prepare, approve, and distribute other progress
reports of its activities, findings, and recommendations to the Fire Chief, the
Board, and the public. If in conducting its duties and activities, the Committee
finds it necessary to report to the Board on any item it deems to be of immediate
concern, the Committee may request that the Board call a special Board meeting
in accordance with the provisions of the Brown Act.
¢. The Committee reports shall be posted on the District's website.

5. All documents received and reports issued by the Committee shall be made available for
public viewing on the District's website.

In furtherance of its purpose, the Committee may engage in any of the following activities:

1. Receive and review copies of the District's required annual, independent financial audits.

2. Receive and review copies of the District's annual and interim budget reports and
presentations.

3. Advise the public on Committee activities and encourage membership participation.

The Committee may review any documents related to the expenditure of Measure 0 proceeds
and make recommendations in accordance with its Purpose and Activities, as stated in
Sections IV and V of these bylaws, and Measure 0 ballot language. The Board may act on
any recommendations.

In recognition of the fact that the Committee is charged only with overseeing the expenditure

of Measure O proceeds, the Board has not charged the Committee with the following, all of

which shall be determined in the Board's sole discretion:

1. The establishment of District goals and priorities.

2. The selection of personnel to support the Committee.

3. The approval of an annual budget for the Committee that is sufficient to carry out the
activities set forth in its bylaws.

4. The appointment or reappointment of qualified applicants to serve on the Committee
based on criteria adopted by the Board.



6.01

6.02

6.03

SECTION VI
DISTRICT DUTIES AND SUPPORT

Either the Board or Fire Chief, as the Board shall determine, shall have the following duties
reserved to it, and the Committee shall have no jurisdiction over the following types of
activities:

Approval of contracts and purchases
Handling of all legal matters

Approval of personnel assignments
Approval of the parcel tax assessments

VoA W

Approval of agreements related to parcel tax assessments

The District commits to support the oversight process through cooperation with the
Committee, by providing the Committee with access to information and with sufficient
logistical support so that the Committee may effectively perform its oversight function.
Further, the District will insure that with regard to the Committee, all District personnel are
committed to open communication, the timely sharing of information, and teamwork.

The District shall provide necessary administrative and technical support to the Committee
as shall be consistent with the Committee's purpose, including but not limited to:

1. Preparation of and posting of public notices as required by the Brown Act, ensuring that
all notices to the public are provided in the same manner as notices regarding meetings
of the Board.

2. Provision of a meeting room, including any necessary audio/visual equipment.

3. Preparation and copies of any document or meeting materials, such as agendas and
reports.

4. Retention of all Committee records.



7.01

7.02

7.03

7.04

7.05

7.06

SECTION VII
MEMBERSHIP

The Committee shall be composed of five (5) members appointed by the Board after an open
and public recruitment process. At any point in time that there are only 3 members of the
Committee, leaving two vacancies, to establish a quorum all members must be present at all
meetings until more members are seated on the Committee. The Board may appoint more
than five (5) members provided that any appointments beyond five (5) result in an odd
number of active members serving at any one time. Members of the Oversight Committee
shall be residents or property owners within the District and registered to vote. Employees,
officials, vendors, contractors, or consultants of the District are not eligible for voting or
active membership on the Committee. The number of Committee members shall be a
balance of property owners that reside in the City of Hercules, and the Town of Rodeo
located within the County of Contra Costa. Dependent on the number of members on the
Committee, a majority shall constitute a quorum of the Committee.

The Committee shall include at least:
1. One member who is a resident of Hercules.

2. One member who is a resident of Rodeo.

3. One member from a bona fide taxpayer association as long as s/he is a resident of Hercules or
Rodeo.

A Committee member who no longer serves the group s/he was appointed to represent shall
be allowed to complete his/her current term. However, that Committee member shall not be
entitled to serve a subsequent term as a representative of that group.

Committee members may not hold any incompatible office or position during their term of
membership, as those terms are defined in Article 4.7 of Division 4, of Title I (commencing
with section 1125) of the Government Code, and shall abide by the conflict of interest
prohibitions contained in Article 4 of Division 4, of Title I (commencing with section 1090)
of the Government Code and with the Ethics Policy attached as Appendix I hereto. Any
member shall disclose immediately any possible or potential conflict of interest to the
Committee. A Committee member's failure to disclose any possible or potential conflict of
interest when known will result in the member's removal from the Committee.

Committee members are not eligible to apply for contracts with the District until two (2) years
after leaving the Committee.

Committee members shall receive no compensation for their services on the Committee.
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SECTION VIII
TERMS OF OFFICE

At the Committee’s first meeting, members will draw lots in order to stagger the starting
initial terms as follows:

1. *One or Two of the members will server an initial two-year (2) term; and,

2. *Two or Three of the members will serve and initial three-year (3) term.

3. (*These numbers are dependent on the total number of Committee members).

Should a member resign his/her position before his/her term matures; the Board can appoint a
new member to complete the term. At the discretion of the Board, members serving partial
terms may be reappointed to serve three complete terms at the conclusion of the partial
term.

The members serving the initial three (3) year term will be eligible for reappointment to no
more than one additional two (2) year term at the discretion of the Board.

Should the Board increase the number of members on the Committee, the Committee will make
the necessary adjustments to terms.

Following an absence of one year, any Committee member whose term has expired due to
statutory term limits shall be eligible to serve again.

SECTION IX
REMOVAL FROM OFFICE

The Board may remove any Committee member, for cause, including failure to attend
without reason acceptable to the Committee, three (3) consecutive Committee meetings or for
failure to comply with the District's or Committee s Ethics Policy. Upon a member's removal,
his/her seat shall be declared vacant. The Board, in accordance with the established
appointment process, shall fill any vacancies on the Committee as soon as practicable.
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SECTION X
COMMITTEE RULES & PROCEDURES

The Committee will meet the 3rd Wednesday of each month and hold special meetings as
deemed necessary to conduct its business. The date upon which, and the hour and place at which,
each such regular meeting shall be held shall be fixed by the Committee and posted on the
District's website. To the extent permitted by the Brown Act, such meetings may be held by
teleconference.

Special meetings and established subcommittee meetings may be called in accordance with the
provisions of the Brown Act, as amended or supplemented from time to time. To the extent
permitted by the Brown Act, such meetings may be held by teleconference.

All meetings of the Committee shall be called, noticed, held and conducted subject to the
provisions of the Brown Act. The Committee shall cause minutes of all meetings to be kept and
shall, as soon as possible after each meeting, cause a copy of the minutes to be forwarded to
District staff for posting on the District's website.

Any person wishing to speak during the Public Comments section of the Committee's agenda, at
the beginning and/or end of each meeting, shall first complete a speaker request card and submit
the card to the Committee prior to the public comments section of the agenda.

1. Individual speakers before the Committee shall have an initial three-minute time limit per
item. An individual speaker may request additional time. The Chairman may increase this
time limit to a reasonable amount of time pending number of additional speakers, length of
meeting agenda or other Committee business. If the individual speaker still desires more
time, the Committee will reserve time at the end of the meeting for speaker.

2. The Chairman shall ensure that all persons addressing the Committee confine the subject
matter of their remarks to the particular matter before the Committee.

3. If a member of the audience has addressed the Committee on matters, which are not on the
posted agenda for that meeting, members shall refrain from discussing such matters. If the
non-agenda matter raised by a member of the public concerns an issue that is within the
subject matter jurisdiction of the Committee, any member may request that the Committee
vote to place that matter on a future agenda.

4. Persons addressing the Committee shall address the Committee as a whole and shall not
direct comments to individual members of the Committee or to members of the audience.

In the event of disorderly conduct by members of the public, the Committee may order the
meeting room cleared pursuant to California Government Code §54957.9.

A majority of active members of the Committee shall constitute a quorum for the transaction of
business, except that less than a quorum may convene from time to time.

Each member of the Committee shall be entitled to one vote. Members may not vote by
absentee or proxy. A member who has prearranged to teleconference into a Committee
meeting can vote. No action shall be taken by members present and voting, unless a quorum
is present. Recommendations to the Board to approve or disapprove a project must be
approved by a majority of the active members of the Committee.
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Members are expected to attend all meetings.

10.09 Committee members shall complete and submit to the Fire Chief a California Fair Political
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Practices Commission Form 700 upon appointment, and annually thereafter. Committee
meetings shall be held in accordance with the Brown Act (California Government Code
section 54950 et seq.) Committee members shall be held to the District's and Committee's
Ethics policy and shall attend AB 1234 Ethics training.

SECTION XI
COMMITTEE OFFICERS

The Committee shall determine the officers and their duties, initially to include a Chairman
and a Vice Chairman. The Chairman shall chair the Committee meetings. The Vice
Chairman shall act as Chairman only when the Chairman is absent.

The Chairman and Vice Chairman must be members of the Committee, and shall be elected
by a majority of the Committee at the organizational meeting each year.

The duties of the Chairman areto:

1. Preside at meetings of the Committee.

2. Appear before the Board and other bodies to present and discuss the official actions of the
Committee.

The duties of the Vice Chairman are to:
1. Preside at Committee meetings in the absence of the Chairman.

2. Appear before the Board and other bodies to present and discuss the official actions of the
Committee in the absence of the Chairman.

The District will provide a person to attend all Committee meetings and perform the
following duties:

1. Record and maintain minutes of all meetings of the Committee.

2. Distribute minutes of all meetings of the Committee to all Committee members, to the
Board, and to District staff for posting on the District's website.

3. Review Committee meeting agenda with the Chairman. Distribute Committee meeting
agendas to all Committee members, to all other persons requesting copies of the agenda
so that provisions of the Brown Act are followed, and to District staff for posting on the
District's website.

4. Distribute all Committee reports to all Committee members, to the Board and to District
staff for posting on the District's website.

5. Keep all documents officially received by the Committee in the course of its business,
and to forward copies of all such documents to the District staff.

6. Prepare all necessary correspondence of the Committee.

7. Arrange and coordinate meeting locations and teleconferences of the Committee.
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SECTION XII
AMENDMENTS

These Bylaws shall become effective upon approval of the Board of Directors.

These Bylaws may be amended, changed, added to, or repealed by the Board, as deemed
necessary. Discussion of any future changes to the Measure O Oversight Committee Bylaws
requires both RHFD Board and Measure O Oversight Committee participation. Additional or
supplemental operational guidelines or procedures may be adopted by the Committee by a
majority vote of all the members of the Committee, providing such additional or
supplemental operational guidelines or procedures are not in conflict with these Bylaws, any
Resolution or Ordinance of the Board, or any state law, including but not limited to the
provisions of the Brown Act and the California Health & Safety Code.

SECTION XIII
TERMINATION

The Committee shall initiate procedures to terminate and disband at the earlier of the date:
1. All Measure O proceeds have been expended, and
2. All Measure O revenues have been collected.

Once the District informs the Committee that either of the conditions described in 13.01 has
occurred, the Committee shall prepare a final report of findings and recommendations to be
presented and received by the Board at a regularly scheduled Board meeting.

Once the final report of findings and recommendations is presented to the Board, the
Committee shall automatically terminate and disband. In no event shall the final report be
presented to the Board more than 90 days after the Committee has been informed of the
occurrence of either of the conditions set forth in section 13.01.



APPENDIX1

RODEO-HERCULES FIRE PROTECTION DISTRICT
MEASURE O CITIZENS' OVERSIGHT COMMITTEE

ETHICS POLICY STATEMENT

This Ethics Policy Statement provides general guidelines for committee members to follow in
carrying out their roles. Not all ethical issues that committee members face are covered in this
statement. However, this statement captures some of the critical areas that help define ethical and
professional conduct for committee members. The provisions of this statement were developed from
existing laws; rules, policies and procedures as well as from concepts that define generally accepted
good business practices. Committee members are expected to strictly adhere to the provisions of this
Ethics Policy, as well as the District's ethics policy, and any Board Policies and Procedures.

POLICY

CONFLICT OF INTEREST A committee member shall not attempt to influence a District
decision related to: (1) any contract funded by Measure O proceeds or (2) any District project that
will benefit the Committee member's outside employment, business, or personal finances or benefit
an immediate family member, such as a spouse, child or parent.

OUTSIDE EMPLOYMENT A Committee member shall not influence a District decision related to
any District project involving the interests of a person with whom the member has an agreement
concerning current or future employment, or remuneration of any kind.

COMMITMENT TO UPHOLD LAW A Committee member shall uphold the federal and
California Constitutions, the laws and regulations of the United States and the State of California
(particularly the Education Code) and all other applicable government entities, and the policies,
procedures, rules and regulations of the Rodeo-Hercules Fire Protection District.

COMMITMENT TO DISTRICT A Committee member shall place the interests of the District
above any personal or business interests of the member.



Rodeo Hercules Fire Protection District

MEMORANDUM
Date: May 8, 2019
To: BOARD of DIRECTORS, Rodeo Hercules Fire District
From: Bryan Craig, Fire Chief ?@
Subject: FIRE CHIEF’S REPORT

Contra Costa County Employees Retirement Association — CCCERA reviewed and accepted the recent
retirement of one district personnel.

Reporting: Chief Craig

Risk Management — The District currently has one employee on Workers Compensation leave due to an injury
sustained on a call for service.

Reporting: Chief Craig

Labor Relations —Staff met with Labor representatives to discuss the state of the District and to finalize the
Acting Battalion Chief announcement. Staff has received one application for the position, Captain Brian
Solidum. The District received over 100 employment applications for the firefighter opening. Application
deadline was May 1, 2019. Review of the applications will be conducted at the beginning of May with oral
boards scheduled toward the end of the month or early June. Staff continues to meet monthly with Labor
Representatives on ongoing issues.

Reporting: Chief Craig

Fire Stations/Training Facility— Crews have been conducting regularly assigned company standards training.
New recruits are continuing their probationary training and Task Book signoffs.  Crews continue to conduct
Blood Pressure screening at the Rodeo and Hercules senior centers. Personnel attended Industrial Oil
Firefighting Training, sponsored by Phillips 66 Refinery, at Texas A&M.

Reporting: Chief Craig

Facilities — Energy conservation upgrades obtained through a grant from PG&E are still planned for Station 76.
Reporting: Chief Craig

Grants —The District has applied with Federal Emergency Management Agency (FEMA) for LUCAS Devices,
Automated CPR Chest Compressions Machine, and associated adjuncts. Staff met with Phillips 66
representatives in regards to grant funding available to the District from the refinery. Staff continues to manage
all grants currently awarded to the District.

Reporting: Chief Craig

Incident Activity — Crews continue to see an increase in call volume.
Reporting: Chief Craig

Fire Prevention — Crews are currently conducting annual company inspections for all business and schools
located within the district. Staff has been working with; Cal-Fire, PG&E and EBMUD on surveying the
District for fuel mitigation/reduction projects. Staff has also been meeting with the local homeowner’s
associations to provide assistance in there mitigation/reduction projects.

Reporting: Chief Craig



Apparatus — District apparatus have completed their annual services. Staff will provide a list of repairs that
were required outside of the annual services. Apparatus committees have been established for the purpose of
designing and establishing cost for replacement of Engine 75 and Quint 76. Both of these apparatus are
scheduled to be placed into reserve status.

Reporting: Chief Craig

Fiscal Stabilization — The Fire Facilities Impact Fees were heard before the Hercules City Council on April 23,
2019. After much deliberation, the City Council voted to collect the fees, on behalf of the Fire District, at a
20% reduction from proposed fee structure. Upon the District receiving the signed resolution, it will be brought
before the Contra Costa County Board of Supervisors.

Reporting: Chief Craig

Community Activities — Attended: Rodeo Municipal Advisory Committee, Phillips 66 Community Advisory
Panel, City of Hercules City Council, Planning Commissioner Meeting, Special District Commissioners
Meeting.

Reporting: Chief Craig

Commendations/Awards/Notables — None to report.
Reporting: Chief Craig

New Development — Staff continues to meet with developers, and Hercules City Staff, on conditions of
approval for new developments within the City of Hercules.

Reporting: Chief Craig
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